SUPRENME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK ‘

BLEECKER CHARLES COMPANY, suing

derivatively on behalf of 250 BLEECKER STREET

APARTMENT CORPORATION, : Index No. 703
Plaintiff, : VERIFIED DERIVATIVE

ACTION COMPLAINT
'S

MARK LILIEN and JAMES D. KAFADAR

Defendants.

and

350 BLEECKER STREET APARTMENT
CORPORATION,

Nominal Defendant.

Bleecker Charles Company, éuing derivatively on behalf of 350 Bleecker Strest
Apartment Corporation, alleges, for its verified complaint, as fo lows:
Parties
i. At all tinyes from 1985 to date plaintiff Bleecker Charles Company (“the Sponsor™)
bas been continuously and still is a record and beneficial owner of the shares of common s‘mcimfl
norninal defendant 350 Bleecker Strest Apartment Corporation (¢ the Co-op™). As of the date of this
c:ompiaint, the Spansor owns 4,042 shares of the total of 17,222 issued and outsianding such shares

or 23.54% of such shares.



2. The Sponsor had _bcen the owner of the fee simy le interest from the early [960s of-
the Jand and apartment building iocated at 350 Bleecker Street in the City, County and State of New
York (“the Building”™), whent on July 31, 1985 the Sponsor conviyed fee title to the Building to the
Co-op pursuart to a cooperative conversion plan declared effecti¢ under applic;ble New York law
on that date,

3. Kenneth B. Newman, who is not a party to this action, has been the Iiciuidating partner
of the Sponsor at all tirnes since 1984, He served as a director on tae Board of Directors of the Co-op
(“the Bozxd”) from 1984 through November 1999,

4, Defendants Mark Lilien (“Lilien™) and James D. ¥ afadar (“Kafadar”) have been and
stifl ave yesidenis of the Building, and are each the owners of thiee separate apartment units in the
Building ("units”) evidenced by separate proprietary leases for such unit and refated share
carfificates.

3. Lilien and Kafadar currently serve as directors of the Co-op. Lilien has served as a
director at all fimes from October 1987 to the present and was Chivirman from November 1999 antil
September 2002, Kafadar has served as director at all times fron November 1995 to the present.
Thelr service as directors has overlapped with Newman’s service ¢ s 2 director. Thus, Lilien, Kafadar
and Newrnan served as directors r.Jf the Co-op, aipng with other:, from October 16, 1997 through
Qctober 16, 1999 (“the Window Period™),

The Co-ap’s State Court Action

6. In an action in thiy Court entitled 350 Bleecker Streer Aparfment Corporation v.
Newman e al,, Index No. 11327/02 (“the Co-op’s State Cotrt Action™), the Co-op has filed a

wornplaint {a copy of which is annexed as Exhibit A and which is verified by Lilien) against, among.



others, Newman asserting that Newman allegedly breached his £ duciary duties to the Co-op end/or
its shageholders, in his capacity as a director of the Co-op.

7. The Co-op’s principal claim in the Co-op’s Stat: Court Action is that Newman, in
his capacity as & director of the Co-op, allegedly breached his fidh wclary duties to the Co-op by failing
to disclose to the Co-op’s Board and/or unit owners that the unit ¢ wners, by a two-thirds vote among
ther, had an alleged limited option, under the federat Condomiiinm and Cooperative Conversion
Prowction and Abuse Relief Act, 15 U.5.C,, §83601-3616 (“the Aet™, to terminate the portion of
the Master Lease dated July 31,- 1983 between the Co-op, as landlord, and the Spousor, as lessee, for
the parking garage in the Building (“the Garage Lease™) and That this limited option had to be
exgreised by such unit owners and effectuated by notice to the Sponsor given and effective during
the Window Period.

B. The Co-op’s complaint in that action affirmative y alleges that directors ather than
Mewman knew about the Act during the Window Period and the alleged limited option of the unit
owners under the Act to terminate the Garage Lease.

5. Upon information and belief, Lilien and Kafadar Fad lmuwledge_ of the cxisfcnce of
the Act and the unit owners® alleged limited option thergunder t» terminate the Garage Portion as
ealy as January 1998, if not before. Lilien and Kafadar deliberate ly withheld their knowtedge from
the rest of the Board, including Newman, and most of the Co-op’s unit owner shareholders, vatil on
or about June 1, 1999 when Lilien and some other unit owner shareholders sent a natice dated June
1, 1995 to the Co-0p’s unit owner shareholders (“the 1999 Notice™) calling for 2 meeting on june

24, 1999 to vote on a resolution to terminate the Garage Lease under the Act.



19, Newman did not know of the existence of the Act prior to-receiving the 1995 MNotice,
although the complaint in the Co-op’s State Court Action asserts — without any basis — that he
had such knowledge. In his verified answer to the complaint :n that action (a capy of which is
annexed as Exhibit B), Newman asserts his lack of knowledge ofthe Act prior to his receiving the
199% Notice and that Lilien’s and Kafadar’s carlier knowledge of the Act and of the alleged limited
option of the unit owners thereunder is a complete defense to th : claims against him.

T, If, a3 the complaint in the Co-op’s State Court Acion alleges, Newman could, in hds
capacity ag an officer or directc:rr of the Co-op, have had an obliga ion to disclose to the Board and/or
the Co-op’s unit owner shareholders his knowledge (if he in fact had such knowledge) of the
sxlstence of the Act and the alleged limited option thereunder to & rminate the Garage Portion during
the Window Period, then Lilten and Kafadar, beth of whom 4ad such knowledge long befirs
Newnran, also had such an obligation.

The Sponsor’s Depand and Futility of Demand

2. By letter dated October 23, 2002 and on that date, the Sponsor sent iis demand io the
Co-0p’s Board that the Co-op file suit against Lilien and Kafada- based upon the claims described
above. |

15, By letter dated December 9, 2002, counsel for the Co-op first acknowledged receipi
of the Sponsor’s demand letter dated October 23, 2002 and statad that the Board had come to no
decision on the demand.

14. By letter dated December 20, 2002, counsel for the Co-op stated the Board had finaily
appointed a special committee (“the Special Committes™) to consi der the Sponsor’s demand bﬁt that
the Special Commitfee had reached no decision. No disclosure wis made of the membership of the
Special Committee, its charter or its proposed investigatory and evaluative plans.
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15, On December 24, 2002, counsel for the parties i1 the Co-op’s State Court Achion,
inciuding counsel for Lilisn and Katadar who by this time had been sued by Newman on his third-
party complaint for contribution, entered into a Stay Stipulation of the same date (a copy of which
is annexed as Exhibit ). Pursuant to the Stay Stipulation, ammong other things, the Co-op, Liflen and
Yatadar agreed that, if by January 31, 2603 the Co-op had not filed suit against Lilien and Kafadar,
the Sporsor was free to file such a suit derivatively on behalf of the Co-op. Moreover, the Co-op
waived several defenses to such a derivative acticn, including, among others, non-futility of a
dernand upon the Roard that it ;o:dng such suit or that the Co-op, by its Board, any special comumnittes
or otherwise, was entitled to contro] or seck dismissal of any derivative action filed by the Sponsor.
1n addition, the Co-op agreed not to take any position on the merits of the claims asserted against
Lilien and Kafadar in the derivative action brought by the Sponscr on behalf of the Co-o0p.

16, Thus, by the passage of time and inaction and by vxpress agreement, the Sponsor is
authorized by appropriaté corporate action to proceed with this zction on the merits,

FIRST CAVSE OF ACTION

17. The Sponsor iﬁcorporates 'Ey reference imto tlds paragraph the allegations of
paragraphs ¥ through 16 of this complaint,

18. At all relevant times, under both New York comtnon Jaw and New York Business
Corporation Law (“BCL”) §717, in their respective capacitios as Jirectors of the Co-op, Lilien and
Kafadar were under fiduciary obligations to act with due care and with complete loyalty to the
interests of the Ce-0p,

19. At ail relevant times, upon information and bel ef, both Lilien and Kafadar had

Jmowledge of the Act and the alleged limited option of the unit o vners thereunder to {erminate the



Carage Portion long before they disclosed their knowledge to othir members of the Beard or the (o~
OP’s unit owner shareholders generally,

20 Upon information and belief, if, as it claims in tte Co-0p’s State Court Action, the
Co-on failed to terminate the Garage Lease under the Act hecause {is termination notice under the
Act was untimely, then such failure was the result of Lilien and Kafadar’s failure to disciose their
knowledge of the Act {6 other members of the Board and/or to the unit owner sharcholders of ths
Co-op generally from January 1998 wntil fune 1, 1999, and then, "o serve their own agendag, Lilien
and Kafadar caused the medp to pursue meritless and expnsive litization by sending the
termination. notice to the Sponsor under the Act, by defendirg the Federal Action seeking to
invalidate the termination notice, and by filing and prosecuting the Co-op’s State Court Action,

21, By virtue ofthe foregoing misconduct, Lilien and }afadar have also bezern responsible
fer the Co-op incurring legal fees and other costs fotaling almst $1 million, including bt.ft not
Uimited to {5) the costs of defending the Federal Action and the Co-op’s State Court Action and
taking an appeal from an adverse judgment against the Co-op in that action, (b) the cosis of
prosecuting the Co-op’s claims in the Co-0p’s Btate Court Action and defending the counterclaims
in that action, (¢) the costs of defending the claims for indemnific: tion, by Lilien and Kafadar in that
action, (d) the costs of this action, (e) the costs of an {ll-advised ref inancing of the Co-0p’s mortage
o obtaln finds to cover sueh costs and ipcun'ing substantial additional secured and unsecured debt
for that purpose, and {T) the damage done to the Co-op from substantially impairing its reputation

as a desirable and weli-managed urban residentiaf location.



2z By virtue of the foregoing, Lilien and Kafadar arsjointly and severally liableto the

F=roN

Co-cp for ali damages resuliing from their wrongdoing in an aniount to be determined at trial.
WHEREFORE, the Sponsor is entitled to judgment on be1alf of the Co-op against Lilien and
Kafadar jointly and severally in the amount of all damages resulting from their respsciive

wrongdoing in an amount to be determined at trial and granting s.1ch other relief as may be just and

proper.

Dated: Naw York, NY PROSEAUER ROSELLP
January 30, 2003 — s

By: %G S € ,}{f/ *’/(’:L'x.{;m..,
Dal= A. Schreiber
1585 Broadway
Nevr York, NY 10036
(21:1) 969-3000

Atterneys for Plaintiff



